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Wage and Hour Division, Labor § 779.386 

MOTION PICTURE THEATERS 

§ 779.384 May qualify as exempt estab-
lishments. 

Section 13(a)(9) of the Act as amend-
ed in 1966 exempts from the minimum 
wage and overtime pay requirements 
‘‘any employee employed by an estab-
lishment which is a motion picture 
theater.’’ This exemption will be appli-
cable irrespective of the annual dollar 
volume of sales of such establishment 
or of the enterprise of which it is a 
part. A motion picture theater may 
also qualify as an exempt retail or 
service establishment under section 
13(a)(2) of the Act if the establishment 
meets all requirements of the exemp-
tion, discussed above in §§ 779.337 to 
779.341. The term ‘‘motion picture the-
ater’’ as used in section 13(a)(9) means 
a commercially operated theater pri-
marily engaged in the exhibition of 
motion pictures with or without vaude-
ville presentations. It includes ‘‘drive- 
in motion picture theaters’’ commonly 
known as ‘‘open air’’ or ‘‘drive-in’’ the-
aters, but does not include such inci-
dental exhibition of motion pictures as 
those offered to passengers on aircraft. 
‘‘Legitimate theaters’’ primarily en-
gaged in exhibiting stage productions 
are not ‘‘motion picture theaters.’’ 

SEASONAL AMUSEMENT OR 
RECREATIONAL ESTABLISHMENTS 

§ 779.385 May qualify as exempt estab-
lishments. 

An amusement or recreational estab-
lishment operating on a seasonal basis 
may qualify as an exempt establish-
ment under section 13(a)(3) of the Act, 
added by the 1966 amendments, even if 
it does not meet all the requirements 
of the 13(a)(2) exemption. Section 
13(a)(3) exempts from the minimum 
wage and overtime pay requirements of 
the Act ‘‘any employee employed by an 
establishment which is an amusement 
or recreational establishment, if (a) it 
does not operate for more than seven 
months in any calendar year or (b) dur-
ing the preceding calendar year, its av-
erage receipts for any 6 months of the 
year were not more than 33 1/3 
percentum of its average receipts for 
the other 6 months of such year’’. 
‘‘Amusement or recreational establish-

ments’’ as used in section 13(a)(3) are 
establishments frequented by the pub-
lic for its amusement or recreation and 
which are open for 7 months or less a 
year or which meet the seasonal re-
ceipts test provided in clause (B) of the 
exemption. Typical examples of such 
are the concessionaires at amusement 
parks and beaches. (S. Rept. 145, 87th 
Cong., first session, p. 28; H. Rept. 75, 
87th Cong., 1st Sess., p. 10.) 

RESTAURANTS AND ESTABLISHMENTS 
PROVIDING FOOD AND BEVERAGE 
SERVICE 

§ 779.386 Restaurants may qualify as 
exempt 13(a)(2) establishments. 

(a) A restaurant may qualify as an 
exempt retail or service establishment 
under section 13(a)(2) of the Act. How-
ever, the establishment must meet all 
of the requirements of section 13(a)(2) 
(see § 779.337). It should be noted that a 
separate exemption from the overtime 
pay provisions of the Act only is pro-
vided in section 13(b)(18) for certain 
food service employees employed by es-
tablishments other than restaurants if 
the establishment meets the definition 
of a retail or service establishment as 
defined in the last sentence of section 
13(a)(2). Privately owned and operated 
restaurants conducted as separate and 
independent business establishments in 
industrial plants, office buildings, gov-
ernment installations, hospitals, or 
colleges, such as were involved in 
McComb v. Factory Stores, 81 F. Supp. 
403 (N.D. Ohio) continue to be exempt 
under section 13(a)(2) where the tests of 
the exemption are met (S. Rept. 145, 
87th Cong., first session, p. 28; H. Rept. 
75, 87th Cong., first session, p. 10). How-
ever, they would not be met if the food 
service is carried on as an activity of 
the larger, nonretail establishment in 
which the facility is located and there 
is no independent, separate and dis-
tinct place of business offering the res-
taurant service to individual customers 
from the general public, who purchase 
the meals selected by them directly 
from the establishment which serves 
them. An establishment serving meals 
to individuals, pursuant to a contract 
with an organization or person paying 
for such meals because the latter has 
assumed a contractual obligation to 
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furnish them to the individuals con-
cerned, is selling to such organization 
or firm, and the sales are for resale 
within the meaning of section 13(a)(2). 
See also § 779.387. 

§ 779.387 ‘‘Restaurant’’ exemption 
under section 13(b) (8). 

(a) As amended in 1966, the Act, in 
section 13(b) (8), exempts from its over-
time pay provisions ‘‘any employee 
employed by an establishment which is 
a * * * restaurant’’. The term res-
taurant as used in section 13(b)(8) of the 
Act means an establishment which is 
primarily engaged in selling and serv-
ing to purchasers at retail prepared 
food and beverages for immediate con-
sumption on the premises. This in-
cludes such establishments commonly 
known as lunch counters, refreshment 
stands, cafes, cafeterias, coffee shops, 
diners, dining rooms, lunch rooms, or 
tea rooms. The term ‘‘restaurant’’ does 
not include drinking establishments, 
such as bars or cocktail lounges, whose 
sales of alcoholic beverages exceed the 
receipts from sales of prepared foods 
and nonalcoholic beverages. Certain 
food or beverage service employees of 
establishments such as bars and cock-
tail lounges, however, may be exempt 
under section 13(b)(18). 

(b) Not all places where food is served 
for immediate consumption on the 
premises are ‘‘restaurant’’ establish-
ments within the meaning of section 
13(b)(8). Such service is sometimes pro-
vided as an incidental activity of an es-
tablishment of another kind, rather 
than by an establishment possessing 
the physical and functional character-
istics of a separate place of business 
engaged in restaurant operations. In 
such event, the establishment pro-
viding the meal service is not an estab-
lishment ‘‘which is’’ a restaurant as 
section 13(b)(8) requires for exemption. 
Further, not every place which serves 
meals, even if it should qualify as a 
separate food service establishment, 
possesses the characteristics of a ‘‘res-
taurant.’’ The meals served by res-
taurants are characteristically priced, 
offered, ordered, and served for con-
sumption by and paid for by the cus-
tomer on an individual meal basis. A 
restaurant functions principally, and 
not merely incidentally, to meet the 

immediate needs and desires of the in-
dividual customer for refreshment at 
the particular time that he visits the 
establishment for the purpose. A sepa-
rate transaction to accommodate these 
needs and desires takes place on the oc-
casion of each such visit. A ‘‘res-
taurant’’, therefore, is to be distin-
guished from an establishment offering 
meal service on a boarding or term 
basis or providing such service only as 
an incident to the operation of an en-
terprise of another kind and primarily 
to meet institutional needs for con-
tinuing meal service to persons whose 
continued presence is required for such 
operation. Accordingly, a boarding 
house is not a ‘‘restaurant’’ within the 
meaning of section 13(b)(8), nor are the 
dining facilities of a boarding school, 
college or university which serve its 
students and faculty, nor are the 
luncheon facilities provided for private 
and public day school students, nor are 
other institutional food service facili-
ties providing long-term meal service 
to stable groups of individuals as an in-
cident to institutional operations in a 
manner wholly dissimilar to the typ-
ical transactions between a restaurant 
and its customers. 

§ 779.388 Exemption provided for food 
or beverage service employees. 

(a) A special exemption is provided in 
section 13(b)(18) of the Act for certain 
food or beverage service employees of 
retail or service establishments. This 
section excludes from the overtime pay 
provisions in section 7 of the Act, ‘‘any 
employee of a retail or service estab-
lishment who is employed primarily in 
connection with the preparation or of-
fering of food or beverages for human 
consumption, either on the premises, 
or by such services as catering, ban-
quet, box lunch, or curb or counter 
service, to the public, to employees, or 
to members or guests of members of 
clubs.’’ This is an employee exemption, 
intended to apply to employees en-
gaged in the named activities for such 
establishments as ‘‘drug stores, depart-
ment stores, bowling alleys, and the 
like.’’ (S. Rept. No. 1487, 89th Cong., 
second session, p. 32.) 

(b) The 13(b)(18) exemption will apply 
only if the following two tests are met: 
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